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Private enforcement of Antitrust Law in China
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Burchen of proof — V. STATUTE OF LIMITATION
— VI. RemEDIES — 1. Invalidity of contract —
2. Damages — VII. LEGAL cOSTs.

I. INTRODUCTION

China had been considering enact-
ment of an antitrust law at least ten years
before the Anti-monopoly Law finally was
passed in 2007 and took effect on August
1, 2008. Together with the Anti-unfair
Competition Law, it marked the comple-
tion of main framework of competition
laws in China.

The goal of the Anti-monopoly Law is
to prevent and restrain monopoly con-
ducts, protect fair competition, enhance
economic efficiency, safeguard interests
of consumers and the society, and pro-
mote healthy development of market
economy!. After EU model, the Anti-mo-
nopoly Law prohibits monopoly agree-
ments, abuse of dominant market posi-
tion and concentrations that lead, or may
lead to elimination or restriction of com-
petition2.

There are three authority agencies
responsible for public enforcement of
Anti-monopoly Law in China. The Min-
istry of Commerce (“MOFCOM?”) reviews
concentrations3; the National Develop-
ment and Reform Commission (“NDRC”)
is responsible for price related monopoly
cases* and the State Administration of In-
dustry and Commerce (“SAIC”) enforces

I Article 1 of the Anti-Monopoly Law: This
Law is enacted for the purpose of preventing and
restraining monopolistic conducts, protecting fair
competition in the market, enhancing economic
efficiency, safeguarding the interests of con-
sumers and social public interest, promoting the
healthy development of the socialist market econ-
omy. English Version of Anti-monopoly Law is
available on: http://www.china.org.cn/government/
laws/2009-02/10/content _17254169.htm.

2 Article 3 of the Anti-Monopoly Law: For the
purposes of this Law, “monopolistic conducts”

remaining casesS, i.e. non-price related
monopoly cases. These three authority
agencies all set up Anti-monopoly Bu-
reaus to specifically assume anti-monop-
oly responsibilities. They work indepen-
dently but are coordinated by the Anti-
monopoly Commission which was estab-
lished by the State Council (or the central
government) to organize, coordinate and
guide anti-monopoly enforcements.

Public enforcement may be empow-
ered to appropriate departments at
provincial level to take charge of enforce-
ment of the Anti-monopoly Law?. For ex-
ample, in the recent luxury liquor RPM
case, NDRC authorized Guizhou Province
Pricing Administration and Sichuan
Province Development and Reform Com-
mission to investigate and impose RMB
247 million (about USD 39.8 million) and
RMB 202 million (about USD 32.6 mil-
lion) respectively on Guizhou Moutai and
Sichuan Wuliangye.

Public enforcement of the Anti-monop-
oly Law gradually shows its teeth. Apart
from review of concentration of undertak-
ings which steadily increases to around
200 cases a year, Anti-monopoly authority
agencies also strengthen their enforce-
ment against monopoly agreement and
abuse of dominant position,which could
be illustrated by above liquor RPM case.

But no matter in terms of impact or
number of cases, private enforcement of
Anti-monopoly Law is playing an equally
or even more important role. More and
more big companies, multinational or lo-
cal, are being or have been sued under

are defined as the following: (1) monopolistic
agreements among business operators; (2) abuse
of dominant market positions by business opera-
tors; and (3) concentration of business operators
that eliminates or restricts competition or might
be eliminating or restricting competition.

3 http://fldj.mofcom.gov.cn/.

4 http:/fjjs.ndrc.gov.cn/default. hitm.

5 http://www.saic.gov.cn/fldyfbzdjz/.

6 Article 9 of the Anti-Monopoly Law.

7 Article 10 of the Anti-Monopoly Law.
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Anti-monopoly Law, such as Microsofts,
Johnson and Johnson?, Tencent!?, Baidu!!,
etc. Anti-monopoly Law is increasingly
utilized by private parties as shell to pro-
tect interest from being infringed or as
sword to attack competitors.

This article is going to introduce the
major aspects of private enforcement of
Anti-monopoly Law, covering jurisdic-
tion, standing, collective redress, evidence
and burden of proof, statute of limitation,
remedies and legal costs.

As a starting point, relevant substan-
tive and procedural laws include Anti-mo-
nopoly Law, the General Principles of the
Civil Law, the Contract Law, the Tort Lia-
bilities Law, the Civil Procedure Law and
relevant administrative regulations and
judicial interpretations!2. The most im-
portant source of private enforcement
perhaps is the Provisions of the Supreme
People’s Court on Certain Issues Relating
to the Application of Law in Hearing
Cases Involving Civil Disputes Arising out
of Monopoly Conducts (the “Judicial In-
terpretation”), which is issued by the
Supreme People’s Court on May 3, 2012
and took effective on June 1, 2012. Before
the official version was published, a draft
had been released for public consultation
on April 26, 2011. Comparison between
these two versions may be helpful to re-
veal true intention of the Supreme Peo-
ple’s court.

General speaking, private enforcement
of China’s Anti-monopoly Law borrows
many rules from IP civil litigation, mainly
because both of them are recognized as
highly technical and professional knowl-
edge are necessary for a competent judge
to hear the case. It is true that monopoly
dispute litigations are flooded with eco-
nomic terms, such as market definition,
SSNIP, market power, efficiency, etc.

8 Microsoft was accused of excessive pricing by
Guangzhou Kam Hing Textile Dyeing Co. which
brought such counterclaim in November 2012.

9Johnson & Johnson Medical (China) Ltd.
was sued by its distributor Rainbow in and the
damage claim was dismissed by the Shanghai No.
1 Intermediate People’s Court in 2012.

10 Qihoo 360 sued Tencent for abuse of mar-
ket dominant position by tying and exlusive deal-
ing, claiming RMB 150 million ($23.79 million).

These features set monopoly dispute
cases apart from ordinary civil cases,
such as contracts and torts. Accordingly,
it is understandable that monopoly dis-
pute cases are adjudicated by judges of IP
division of court only.

However, it is not sufficient to protect
consumer interests from being harmed by
monopoly conducts. Lack of effective col-
lective redress and collection of evidence
constitutes major obstacles. Tremendous
efforts have been made to mitigate such
hardship but many problems could not
merely be solved by judicial interpreta-
tions of the Supreme People’s Court be-
cause they are more related to basic civil
procedures and even fundamental legal
philosophy, such as concerns of abuse of
litigation or U.S. style “litigation culture”.
Judicial interpretation could only allevi-
ate problems to the extent not conflicting
with the Civil Procedure Law. Resolution
of these fundamental issues rests on de-
termination of which group entitled to
more protection, innocent companies or
arguably more innocent consumers.

It still has long way to go to establish
an effective private enforcement of Anti-
monopoly law in China. Fortunately, it is
not unpromising.

II. JurisDICTION

China’s court system is composed of
four levels, the Supreme People’s Court,
high people’s court, intermediate people’s
court and basic people’s court. The
Supreme People’s Court is at the highest
level and is the court of last resort of all
cases in China. High people’s court is at
level of provinces, intermediate people’s
court at level of prefectures, and basic
people’s court at level of counties, all
called local people’s courts. But not all

The case was recently ruled against Qihoo 360 by
Guangdong Provincial Higher People’s Court in
March 2013.

11 Baidu was sued by Renren for abuse of
dominant position in the online search market in
20009.

12 Judicial interpretation is not law; however,
it has binding effect on the court and could be
cited as legal source. It could only be issued by
the Supreme People’s Court.
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courts have jurisdiction over monopoly
dispute cases.

Jurisdiction is determined by the level
of court and the place where the court is
located. The former jurisdiction is called
grade jurisdiction and the later territory
jurisdiction. Grade jurisdiction over first-
instance cases varies based on factors of
impact, complexity, nature, foreign ele-
ments, damage claimed, etc.!3. For exam-
ple, basic courts are excluded from hear-
ing cases involving foreign elements and
IP cases. Monopoly civil dispute is one
type of cases which shall be heard only by
intermediate or higher people’s courts,
unless basic people’s courts obtain ap-
proval from the Supreme People’s Court!4.
Moreover, a court is further divided into
different divisions according to the nature
of case, for example, civil division, crimi-
nal division, administrative division, etc.
More specifically, monopoly civil dispute
cases are adjudicated by IP division. It
means judges hearing monopoly dispute
cases generally have IP law backgrounds.

To determine which court has territor-
ial jurisdiction of monopoly disputes will
take into account specific circumstance
of the case and is based on Civil Proce-
dure Law and relevant judicial interpreta-
tions concerning jurisdiction over con-
tract or torts disputes!s. The general rule
of territorial jurisdiction (also called “gen-
eral territory jurisdiction”) is that the case
shall be heard by the court of the place
where the defendant has domicile'¢. Ex-
cept the general jurisdiction, special terri-
tory jurisdiction applies to contract and
tort disputes. Where monopoly disputes
civil case arises out of contract, it shall be
under the jurisdiction of the court of the
place where the contract is performed;
where the case is claimed as being in-
fringed, it is under the jurisdiction of the
court of the place where the tort is com-

13 For example, according to general rule of
grade jurisdiction stipulated by Civil Procedure
Law, intermediate people’s courts shall have juris-
diction as courts of first instance over major cases
involving foreign element, cases having major im-
pact on its area, and cases designated by the
Supreme People’s Court; high people’s courts
shall have jurisdiction as courts of first instance
over civil cases that have major impact in its

mitted!?. Jurisdiction of monopoly dis-
putes arising out of contract also could be
chosen by both sides upon written agree-
ment among the location of the defendant
or plaintiff's domicile, location of the sub-
ject matter, performance or execution of
the contract, or location materially con-
nected to the dispute!s.

Even though the cause of action of dis-
pute originally is not monopoly conduct,
the case shall be transferred to people’s
court which has the jurisdiction if the
people’s court accepting the case has no
such jurisdiction, as long as the defendant
raises a defense based on Anti-monopoly
Law or the case should be adjudicated un-
der Anti-monopoly Law!®.

One thing worth noting is that Anti-
monopoly Law has extraterritorial juris-
diction, which is very rare in Chinese
laws. Like many other countries’ antitrust
laws, China’s Anti-monopoly Law pro-
vides that it is applicable to monopoly
conducts outside the territory of China if
such conduct has effect of eliminating or
restraining competition in domestic mar-
ket of China2°.

III. STANDING

An important issue in private enforce-
ment of antitrust law is who has standing
to bring a claim for remedy. In the U.S.,
federal antitrust law only allows direct
purchaser to bring a claim for damage.
However, China’s Anti-monopoly Law and
Monopoly Dispute Judicial Interpretation
are silent on this issue.

The only provision related to standing
issue seems to be Article 50 of Anti-mo-
nopoly Law, which says “where the mo-
nopoly conduct of an undertaking has
caused losses to another person, it shall
bear civil liabilities according to law”. Ac-
cording to these words, it is not unrea-

province. There are other more detailed rules
concerning grade jurisdiction.

14 Article 3 of the Judicial Interpretation.

15 Article 4 of the Judicial Interpretation.

16 Article 21 of the Civil Procedure Law.

17 Article 23 and 28 of the Civil Procedure
Law.

18 Article 34 of the Civil Procedure Law.

19 Article 5 of the Judicial Interpretation.

20 Article 2 of the Anti-monopoly Law.
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sonable to interpreted it as anyone who
suffers loss, directly or indirectly, caused
by monopoly conduct has right to bring a
claim.

But to discuss standing of indirect
purchaser separately perhaps is not as
meaningful as in the U.S. Unlike U.S.,
China lacks effective collective redress
such as U.S. style class action which will
be discussed in more details below, nei-
ther individual indirect purchaser nor
lawyer has sufficient financial motive and
ability to pursue an indirect purchaser
claim which requires very complex pass-
through analysis. In this sense, indirect
purchaser standing issue, allowed or not,
would not change the landscape of pri-
vate enforcement of Anti-monopoly Law
in a meaningful way, except that very lim-
ited number of cases may be brought by
public interest lawyers who know they are
very unlikely to succeed.

Another standing issue is whether vic-
tim has to resort to administrative agen-
cies first before being allowed to bring a
claim to a court. One example of such rule
is civil cases involving securities such as
insider trading, in which plaintiff may not
directly bring a lawsuit against the in-
fringer to a court if Securities Regulatory
Commission doesn’t affirm the relevant
act as constituting a violation. By con-
trast, Monopoly Dispute Judicial Interpre-
tation explicitly states that such rule does-
n’t apply to monopoly disputes and a court
shall accept a civil lawsuit directly filed by
a plaintiff without any requirement of
precedent administrative procedures?!.

Collective redress is one of the most
important components of private enforce-
ment of antitrust law. Without effective
collective redress, Anti-monopoly Law
hardly could protect consumer interests
by compensating their loss.

There are three types of collective re-
dress under Civil Procedure Law: joint ac-
tion, representative action, and public in-
terest action. Joint action is that where
different persons’ subject matter or action
is the same or of the same category, the

21 Article 2 of the Judicial Interpretation.
22 Article 52 of the Civil Procedure Law.
23 Article 53 of the Civil Procedure Law.

court can combine their actions upon the
consent of these persons. If persons have
common rights and obligations with re-
spect to the subject matter of action and
one person’s act is recognized by other
persons, such an act binds other persons;
if persons have no common rights and
obligations, an act of one person has no
binding effect?2. Persons comprising a
party may elect representatives among
themselves to act for them. The act of
these representatives shall bind all liti-
gants of the party without approval
thereof on all respects except modifica-
tion or relinquishment of claims, admis-
sion of claims of the opposing party, or
settlement?3.

Where the subject matter of action is
of the same category and the number of
victims is large but uncertain when the
lawsuit is brought, the court may issue a
public notice, stating the circumstance
and claims of the case and informing
those entitled to register with the court
within a certain period of time. It is group
action. Victims also can elect their repre-
sentatives to proceed with the suit as in
joint action. The court may consult with
complainants for determining representa-
tive if they fail to elect such representa-
tives by themselves. Binding effect of acts
of representatives is the same as in joint
action. The judgments or written orders
rendered by the court bind all those who
have registered with the court. More im-
portantly, such judgments or written or-
ders shall apply to those who have not
registered but bring complaint in period
of limitation of the action?4.

Public interest action was newly intro-
duced to the Civil Procedure Law in 2012.
The Law says that government agencies
and organizations which are prescribed
by laws are entitled to bring a lawsuit
with the court against conducts which
damage public interest, such as environ-
ment pollution and conducts infringing
multiple consumer’ legal interests?5. How-
ever, it is not clear which government
agencies and organizations having stand-

24 Article 54 of the Civil Procedure Law.
25 Article 55 of the Civil Procedure Law.
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ing to bring a suit for consumers under
Anti-monopoly the Law because there is
no agencies and organizations are explic-
itly authorized by Laws to do so on behalf
of consumers. Such government agencies
and organization are very likely to be Ad-
ministration of Industry and Commerce
(«AIC») and official consumer associa-
tions, because Protection of Consumer
Rights and Interests Law provides that
AIC and Consumers Associations have
duties and responsibilities to take mea-
sures to protect consumers’ interests.
Nonetheless, Protection of Consumer
Rights and Interest Law fails to explicitly
say AIC and official consumer association
can bring a suit on behalf of consumers?2é.
It is not surprising because Protection of
Consumer Rights and Interests became
effective in 1993, way before 2012 when
public interest action was introduced.
Moreover, how to implement public inter-
est action remains unknown because spe-
cific aspects are lacking, such as who is
entitled to damages and how to allocate
them, etc.

However, all three types of collective
redress probably are unable to effectively
protect consumer interests in practice,
because they barely tackle difficulties
caused by small but numerous losses sus-
tained by individual consumers. First,
joint action is not a kind of collective re-
dress in the strict sense because it merely
combines multiple actions into one which
is mainly for economic judicial process
rather than for bringing as many con-
sumers as possible to the case. In fact,
when there are thousands and millions
victims, joint action no doubt will be par-
alyzed by flood of legal documents pro-
duced for bringing those victims into the
procedure. Second, group action seems to
help guarantee a consistent result for dif-
ferent victims because the judgment
binds those who even haven’t register
with the court, but it cannot guarantee a
fair result to protect all the victims
equally. Those who register with the court
may obtain compensations without leav-
ing anything to those who have not regis-

26 Article 28, 31 and 32 of the Protection of
Consumer Rights and Interests Law.

tered. Moreover, group action is unable to
reduce judicial cost much because those
victims who want to get compensation
still have to initiate legal procedure. Obvi-
ously, they lack such financial motives.
Eventually, violators may easily escape
from liabilities. Third, as set forth above,
public interest action is far from being
mature and effective to protect consumer
interest in many aspects.

It is hard to deny that collective re-
dress is well under-developed in China.
The standard is to see whether there is a
mechanism which is able to encourage
private enforcement by aggregating finan-
cial interest to a level high enough to mo-
tivate lawyers to bring a lawsuit. It seems
impossible to have such an effective col-
lective redress without opt-out mecha-
nism given that it is criticized and highly
debated inside and outside the U.S. The
essence of such debate actually is about
which value should prevait, deterrence ef-
fect of antitrust law or prevention of
abuse of class action by providing inap-
propriate incentive for lawyers.

Heavily influenced by civil law tradi-
tion, China is unlikely to introduce opt-
out class action into civil procedure law
in the near future. Thus, marginal incen-
tive for victims and lawyers to be involved
in this kind of case definitely will be taken
advantage by infringers to rip off con-
sumer interests.

IV. EVIDENCE AND BURDEN OF PROOF

Rule of evidence is very critical, if not
the most important, for the plaintiff to
win every kind of civil cases. Given the
complex and facts-intensive nature of mo-
nopoly dispute, rule of evidence is even
more important in such cases. If plaintiff
has no effective means to obtain neces-
sary evidence, it is very hard or even im-
possible for victims to get remedies.

1. Collecting evidence. — China has a
typical inquisitorial judicial system, in
which the judge controls major aspects of
a trial, including collection of evidence.
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Although the general principle is that it is
the duty of a party to provide evidence,
the Civil Procedure Law provides that if a
party is unable to collect the evidence it-
self due to objective reasons or if the
court considers the evidence necessary
for the trial of the case, the court shall in-
vestigate and collect the evidence?’. An-
other article further prescribes that the
court shall have such right to make inves-
tigation and collect evidence from the rel-
evant entities or individuals?8. In practice,
however, the court’s resources are very
limited, no matter in terms of finance re-
sources or time which is available for the
judge to investigate and collect evidence.
It is especially true for monopoly dispute
cases.

It could not say that the Supreme Peo-
ple’s Court and the legislatures are blind
to this severe problem that the court basi-
cally has no means to help victims to col-
lect necessary evidence which is mainly
possessed by the defendant who usually
refuses to turn over. The Supreme Peo-
ple’s Court prescribed that where there is
evidence proving that a party possesses
evidence but refuses to provide without
justifiable reasons, if the opposite party
alleges the content of such evidence is dis-
advantageous to the evidence possessor,
such allegation can be presumed as hav-
ing been established?®. Such provision
seems to alleviate hardship of victims;
however it doesn’t resolve the problem
completely because many times the plain-
tiff has no knowledge of what evidence
the defendant might have, not to mention
having evidence to prove that the defen-
dant possess such evidence. For instance,
how could a victim know what document
containing information of a cartel the de-
fendant has, if such cartel is secret?

Perhaps having realized rule of evi-
dence is very unfriendly to victims in a
monopoly dispute case, the Supreme Peo-
ple’s Court furthers efforts of tipping the
scale in favor of the plaintiff. For example,

27 Article 64 of the Civil Procedure Law.

28 Article 67 of the Civil Procedure Law.

29 Article 75 of the Provisions of the Supreme
People’s Court on Evidence in Civil Proceedings.

30 Article 10 of the Judicial Interpretation.

31 Article 12 of the Judicial Interpretation.

the plaintiff may use the defendant’s pub-
licly disclosed information as evidence to
prove that the defendant has market dom-
inant position. The court may determine
that the defendant is dominant in the rele-
vant market if the information disclosed
so proves, unless there is sufficient evi-
dence to the contrary3°. But it is still far
from being encouraging the victim to win
the case.

2. Expert witness. — A highlight of pri-
vate enforcement of Anti-monopoly Law
in China is introducing expert witness to
the trial. The Judicial Interpretation pro-
vides that a party may ask one or two per-
sons with special knowledge to illustrate
specialized issues in the trial3!. A party
may also apply with the court to entrust
professional institutions or professionals
with market survey or economic analysis
reports on specialized issues32. Such pro-
fessional institutions or professionals may
be determined by both parties through
consultation upon the consent of the
court, and shall be designated by the
court if consultation fails33. Credibility of
such market survey or economic analysis
is determined under the relevant rule con-
cerning «appraisal conclusions» in the
Civil Procedure Law and other judicial
interpretations34.

3. Confidential information. — Confi-
dential information contained in the evi-
dence is entitled to protection by the
court. Both Civil Procedure Law and Ju-
dicial Interpretation provide that evi-
dence involving state secrets, trade se-
crets and personal privacy shall not be
presented in the public trial3s. Judicial In-
terpretation further provides that the
court, upon its own decision or party’s re-
quest, may take measures to restrict or
prohibit reproduction of relevant evi-
dence, present relevant evidence only to
attorneys or order relevant persons to
sign confidentiality undertakings36.

32 Article 13 of the Judicial Interpretation.

331d.

341d.

35 Article 68 of the Civil Procedure Law and
Article 11 of the Judicial Interpretation.

36 Article 11 of the Judicial Interpretation.
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4. Burden of Proof. — Switch of burden
of proof helps overcome the main hurdle
that is caused by hardship of collecting
necessary evidence for the plaintiff to win
the case. Allocation of the burden of proof
is well recognized as decisive in many
cases. Fortunately, the Supreme People’s
Court fully understands this issue and
tries to mitigate plaintiff’s burden through
switching it between parties.

In general, a party to an action has a
duty to provide evidence in support of his
allegations. It means that the plaintiff
shall prove elements of the claim and the
defendant has burden to provide evidence
to support his defense3’. The Supreme
People’s Court sufficiently takes into ac-
count plaintiff’s hardship of collecting
necessary evidence and switches some
burden of proof from the plaintiff to the
defendant.

For example, according to Anti-mo-
nopoly Law, it seems that the plaintiff has
to prove that the agreement in the case
has effect of excluding and restraining
competition because, under Anti-monop-
oly Law, monopoly agreements refer to
agreements, decisions or other concerted
conducts which eliminate or restrict com-
petition38. In the Judicial Interpretation,
the Supreme People’s Court provides that
in horizontal monopoly agreement cases,
the defendant has duty to prove that al-
leged agreement has no effect of exclud-
ing or restraining competition3®. There is
no “per se” illegal rule in China’s Anti-mo-
nopoly Law because even in hard-core
cartel Anti-monopoly Law doesn’t exclude
possibility for the defendant to escape
liabilities by defenses of R&D, small un-
dertakings, economic depression, etc.
Switching burden of proof by the Supreme
People’s Court reflects “per se” illegal rule
to some extent.

One interesting thing is that the final
version of Judicial Interpretation deletes
same treatment of switching burden of

37 Article 64 of the Civil Procedure Law.

38 Article 13 of the Anti-monopoly Law.

39 Article 7 of the Judicial Interpretation.

40 Leegin Creative Leather Products, Inc. v.
PSKS, Inc., 551 U.S. 877 (2007),

41 Article 64 of the Judicial Interpretation.

42 Article 3 of the Provisions of the Supreme

proof from the plaintiff to the defendant in
RPM cases, which were included in the
draft version for public consultation. In a
RPM case, the judgment of a Shanghai in-
termediate court stated that the plaintiff
has to prove that vertical agreement, in-
cluding RPM agreement, has effect of ex-
cluding or restraining competition to
demonstrate the existence of monopoly
agreement. The decision was rendered
right after the Judicial Interpretation was
formally published. It is hard to say that it
merely was coincident. The Supreme Peo-
ple’s Court and lower courts may be af-
fected by Leegin case in the U.S.40.

In cases of abuse of market dominant
position, the plaintiff needs to prove that
defendant has such position and abusive
conduct, but if the defendant is a public
utility enterprise or business operators
with lawful exclusive status, dominant
position is presumed according to the
specific circumstances of the market
structure and competition situations, un-
less it is rebutted by sufficient evidence to
the contrary*!.

V. STATUTE OF LIMITATION

Under Chinese Civil Law and Civil
Procedure Law, limitation of action does-
n't exclude plaintiff’s right to bring a law-
suit but gives the defendant a defense. If
the defendant doesn’t raise the defense,
the judge will neither explain the issue to
remind the defendant to do so, nor ap-
plies to the case automatically*2. There
are two types of limitation of actions in
Chinese civil procedure law: standard
limitation and special limitation. Except
as otherwise stipulated by laws?*3, such as
damage for body injury, claims arising
out of unqualified goods, etc., standard
limitation of two years applies to all types
of civil cases#. Special limitations vary
from 6 months to 3 years. Notwithstand-
ing that most types of civil disputes have

People’s Court on Several Issues concerning the
Application of Statute of limitations during the
Trial of Civil Cases.

43 Article 141 of the General Principles of the
Civil Law.

44 Article 135-136 of the General Principles of
the Civil Law.
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same period of limitation of actions, run-
ning, suspension and discontinuation of
limitation may differ. Limitation of action
matters in monopoly civil dispute cases
not only because it is related to whether
the plaintiff could win the case but also to
how to calculate damages.

Period of limitation of action for mo-
nopoly civil dispute cases is two years, be-
cause there is no special stipulation in
Anti-monopoly Law. As general rule of
running of limitation#5, the Judicial Inter-
pretation reinstate that the limitation for
damages shall begin to run from the date
on which a plaintiff becomes aware of or
should have become aware of the in-
fringement of its rights or interests?*.

But the Judicial Interpretation gives
special stipulation regarding discontinua-
tion of limitation of action. The complex-
ity is caused by interaction between pri-
vate enforcement and public enforcement.
General rule of discontinuation of limita-
tion is that “a limitation of action shall be
discontinued if a lawsuit is brought or if
one party makes a claim or agrees to fulfill
the obligation”#7, and a new limitation
shall be counted from the time of the dis-
continuance. In monopoly dispute cases,
causes of discontinuance include report to
enforcement agencies. The limitation dis-
continues on the date when the com-
plainant reports the monopoly conduct
the enforcement agencies. If the enforce-
ment agency decides to not accept the
case, to withdraw the case or terminate
the investigation, the limitation of action
start to run anew from the date when the
complainant becomes aware of or should
have become aware of such decision of
the agency. If the enforcement agency
finds monopoly conducts after investiga-
tion, the limitation shall be calculated
anew from the date when the plaintiff be-
comes aware of or should have become

45 Article 137 of the General Principles of the
Civil Law.

46 Article 15 of the Judicial Interpretation.

47 Article 140 of the General Principles of the
Civil Law.

22 Article 16 of the Judicial Interpretation.

1d.

50 Article 137 of the General Principles of the

Civil Law.

aware of such decision of the agency be-
comes legally effective?s.

In many instances, monopoly con-
ducts are continuous and last for more
than two years before the plaintiff is
aware of such violation and files the law-
suit. If the defendant defends by arguing
that limitation is over, the Judicial Inter-
pretation stipulates that, under this cir-
cumstance, damage shall be “calculated
from the time two years before the date
on which the plaintiff files the lawsuit to
the people’s court”.

One point worth noting is that a maxi-
mum period of limitation is twenty years,
regardless of suspension or discontinu-
ance of limitation, unless there is special
circumstance under which people’s court
may extend the periods?. Of course, such
maximum period also applies to monop-
oly dispute cases.

VI. REMEDIES

If the plaintiff sustains losses caused
by the defendant’s monopoly conducts,
the court can order the defendant to as-
sume civil liabilities5!. The main methods
of assuming civil liability include cessa-
tion of infringements, removal of obsta-
cles, elimination of dangers, return of
property, compensation for losses, etc.32.

1. Invalidity of contract. — The Judicial
Interpretation provides that if terms of
contract violate mandatory provisions of
the Anti-monopoly Law, other laws or ad-
ministrative regulations, relevant terms
are invalid33. The liability arising from in-
validity of contract is to restitute the
property acquired under the contract to
other party, and if the property cannot be
restituted or restitution is not necessary,
compensation shall be made at its esti-
mated price5*. Moreover, the party who

51 Article 14 of the Judicial Interpretation.

52 Article 134 of the General Principle of Civil
Law. Other methods include restoration of origi-
nal condition, repair, reworking or replacement,
payment of breach of contract damages, elimina-
tion of ill effects and rehabilitation of reputation
and extension of apology.

53 Article 15 of the Judicial Interpretation.

54 Article of 58 of the Contract Law.
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has fault shall compensate the other party
for losses caused by such fault, and if
both parties have faults, each party is li-
able respectively according to its fault3s.

2. Damages. — Punitive damage is very
rare in Chinese laws5¢. Apparently, the
Anti-monopoly Law doesn’t make puni-
tive damage available for victims of mo-
nopoly conducts. But upon the plaintiff’s
request, the damage may include the rea-
sonable expenses incurred by the plaintiff
to investigate and stop the monopoly con-
duct®’, which may include attorney fee.

Although there is no explicit language
in the Anti-monopoly Law and the Judi-
cial Interpretation directly addressing vic-
tims’ entitlement to attorney fee if they
win, judicial interpretations of the Trade-
mark Law and the Copyright Law may
provide support if the judge intends to
grant victims attorney fee. Both in judi-
cial interpretation of the Copyright Law58
and the Trademark Law5%, the Supreme
People’s Court almost identically provides
that upon request of party and based on
circumstances of the case, courts can in-
clude in damages attorney fee which is
pursuant to regulations of relevant gov-
ernment departments. Defendants may
argue that lack of language itself demon-
strate that the Supreme People’s Court
doesn’t have such intention. But it is not
impossible for courts to have discretion to
include attorney fee in damages as rea-
sonable expense to stop the infringement.

One thing worth noting is that in
China attorneys are allowed to represent

551d.

56 For instance, article 96 of Food Safety Law
prescribes that besides claiming damages, a con-
sumer may require the producer or the seller to
pay 10 times price received, if the food is fails to
meet the safety standards or the seller knowingly
sells such food. But compensation of ten times
food price arguably is not punitive damage, be-
cause it is relative low if compared to the dam-
ages caused to the body.

57 Article 14 of the Judicial Interpretation.

58 Article 26 of the Interpretation of the
Supreme People’s Court Concerning the Applica-
tioﬁ of Laws in the Trial of Civil Disputes of Copy-
right.

59 Article 17 of the Interpretation of the
Supreme People’s Court Concerning the Applica-

clients upon contingency fee as long as
the rate is not higher than 30% except in
some categories of cases, such as criminal
cases, administrative cases and collective
redress casess0.

VII. LEGAL cosTs

Except attorney fee, Parties have to
pay litigation fees, which may include
case acceptance feeé!, application fee®2,
and costs incurred by the witnesses, au-
thenticators, interpreters and adjusters
for appearing before court, such as travel
expenses, accommodation expenses, liv-
ing expenses, and subsidy for missed
work®3. The case acceptance fees shall be
prepaid by the plaintiffe4.

Losing party bears litigation fee and
where the party partially wins or loses the
case, the court may determine the amount
of the litigation fees to be respectively
borne by the parties according to the cir-
cumstances®S. The Civil Procedure Law
also specifically states that the losing
party shall pay for the expense of witness,
which include traffic expense, accommo-
dation and meals, and the losses of work-
ing time, no matter which party calls the
witnesse®.

If a party has difficulty of paying liti-
gation fees, he may apply for judicial aid
for postponement, reduction or exemp-
tion of the litigation fees; only natural
person is eligible for exemption®’. Reduc-
tion and exemption of the litigation fees
generally are conditioned on financial
distress of a person or an entity. Post-
ponement of litigation fees apply to spe-

tion of Laws in the Trial of Civil Disputes of Trade-
marks.

60 Articles 12 and 13 of the Measures for the
Administration of Attorney Fee.

61 Case acceptance fee is paid to the court for
adjudicating the case.

62 Application fee is mainly paid to the court
for enforcement of decision, preservation mea-
sures, payment order, bankruptcy, etc.

63 Article 6 of the Measures for the Payment
of Litigation Fees.

64 Article 20 of the Measures for the Payment
of Litigation Fees.

65 Article 29 of the Measures for the Payment
of Litigation Fees.

66 Article 74 of the Civil Procedure Law.

67 Article 44 of the Measures for the Payment
of Litigation Fees.
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cific types of cases, such as social insur-
ance benefits, marine accident, traffic ac-
cident, medical treatment accident, or
other personal injury accident and claim-
ing, which don’t explicitly include busi-
ness dispute cases.

However, above judicial aid institution
perhaps cannot effectively mitigate finan-
cial obstacles faced by victims of monop-
oly conducts. Inherent complexity of mo-
nopoly dispute case usually will cause

huge expense for the plaintiff, for exam-
ple expense for expert witness and eco-
nomic analysis. The plaintiff facing such
financial burden is unlikely able to resort
to judicial aid because it results from case
itself instead of plaintiff’s financial dis-
tress.Accordingly, if there is nothing to ef-
fectively make monopoly dispute cases af-
fordable for victims, remedies actually
are not approachable.

T Hu



